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FW: ln the event of a student protest

Jo Halliday to David

David

In case you ever need.

ghju_Eelajla15/09/2008 Reply

-onginai lvlessage_
From: Jo Halliday lmaiito:iho 1 @scas.ae,uk]
Sent:05 October 2005 10:03
To:'Geraldine Swanton'
Cc:'Andral Keeble'; 'Jennifer Heam '

Subject: In the event of a student protest

Many thanks, Gerry, this is helpfut rnfo should the need arise which, at the moment, touch wood, it cloes not seem to be.
Am copying this on to Andrew Keeble, the Direclor of Administration, as if ever something happens it is likely to be at
Russell Square where he is based and I am not. Also to Jenni, in case one of us has to get in touch with you quickly. But
so far, touch wood..

See you for the seminar tomonow.

Jo

-original Message--
From: Geraldine Swanton trnaltsj91fldine€lyentgn_@11adghn.Ag$]
Sent: 05 October 2005 09:37
To: jh€l_@spaEaq.qß
Subject: Student protest

JO

I have checked the legislation relating to the offence of disturbance/nuisance on educational premises. Unfortunately, rt
does not extend to HE. However, there are a variety of civil remedies available in the event of a potential or achral sitjn.

It .nay be possrbte to obtain an in.iunction pnor to the event. greventing the protest from taking place, notwithstanding that
ine .oenuües of the protestors are unKnown. Eniorcement wouro oe oy means of contempt of court proceeoings. lf you
have reason to suspect a large-scaie sitin, you may wish :o consrder this remedy. lt is also Fossible to obta,n an order for
possession once the sit-in has begun.

Criminal proceedings may be commenced where there is damage to property or persons.

Both the protest and the remedies are likely to attract adverse publicity and therefore, as you are very well aware, you will
have to consider the lesser of 2 evils. Lancaster University has been in the news a lot recently regarding its response to
students storming a meeting to protest against the commercialisation of research (of all the issues to occupy their
consciences - that would seem the most unlikelv!)

As we discussed, internal disciplinary proceedings may also be considered, though this is likely io be difficult if the protest
- involves large numbers of students.-
ffil nope that the students remain oblivious to the issue of the librarians and that further advice will not be needed. lf it is,
ffiplease do give me a call.
ry

Gerry

Geraldine Swanton
Senior Associate
Tel: 0870 763 1455
Fax:0870 763 1855
E+nail: oeraldine.swanton@martjohn.com

NOTICE

This message and any files transmitted with il is intendecl for the addressee only and may contain information that is
confidential or privileged.

Unauthorised use is strictly prohibited and may be unlawful. lf you are not the addressee, you should not read, copy,
disclose or otherwise use this message, except for the purpose of clelivery to the addressee.

Martineau Johnson is regulated by the Law Society.

Martineau Johnson, Solicitors
No 1 Colmore Square, Birmrngham, 84 6AA, England
78 Cannon Street, London EC4N 6NQ, England
ffip.r'lwwg,martineau-iohnson.cg.uk

BgplJ Eqnryaß David is not available to chat

q t r
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sü.t(brpations: a briefing note for members of AHUA, April 2009

3mu,-":

l :  * : ' *n* 'E the lsrael i  a t tack on Gaza,  which commenced in  December 2008,  there has been a
'c : : :  : f  s tudent  occupat ions throughout  the UK and indeed in  other  countr ies.  About  30 UK
-I  s  exper ienced occupat ions dur ing the f i rs t  three months of  20C9.  This  wave of  s tudent
3r '3 test  has a number of  important  character is t ics and th is  br ie f ing note has been prepared to
inform members of  AHUA.

Form of Protest

The occupat ions have been under taken by a re lat ive ly  smal l  core of  s tudents express ing
concern about  the s i tuat ion in  Gaza,  usual ly  under  the t i t le  'Gaza 

{or  Palest ine)  Sol idar i ty
Campaign '  or  s imi lar .  A l though the form of  the protests  has var ied,  there are a number of
genera l  character is t ics.  Normal ly  the occupat ion takes p lace in  a lecture theatre or  s imi lar
open area rather  than in  the adminis t rat ion bui ld ing or  l ibrary.  The students have cal led on
indiv idual  univers i t ies to  take act ion in  suppor t  o f  the people of  Gaza (scholarships for
Palest in ian students,  educat ional  mater ia ls  to  be sent  to  Gaza) .  Somet imes there has been a
cal l  for 'act ion 'against  lsrael  (boycot t  ls rael i  productsforexample) .  There has a lso been a l ink
to  the  i ssue  o f  i nves tments  by  UK un ive rs i t i es  in  compan ies  tha t  manu fac tu re  m i l i t a rv
: ' ' : : - : : S  3 ^ C  a  c a l l  t o  a C o o t  a n  e t h i c a l  i n v e s t . . e ^ :  : :  

' : ,

--€ 
t-,l;|eril5 3r-niB * F :"lein :'i€Our€ pnories ano raFto,ps- ire trnt to the ÜTErdEt and tfre

abüü-w to o.-rttrrcise via blogs or Facebook is probably the single most important development
compared to previous student direct act ion. The publici ty generated and the mutual support
offered via the web has been cri t ical in spreading the protest around the country. For this
reason,  the act ions taken by ind iv idual  inst i tu t ions in  response to the occupat ions have
consequences for  others,  wi th  the protesters us ing a l leged examples of  where thei r  demands
have been met to encourage action elsewhere.

Most of the action does not appear to have been organised via any off icial students' union
route.  Indeed,  the Nat ional  Union of  Students in  mid February ca l led for  the wave of  protests
to end because the level  o f  d isrupt ion had reached unacceptable levels .

Pol i t ical act ivists, who may or may not be current students, have played a part in organising
the occupat ions.  The Socia l is t  Worker  Par ty  newspaper and other  'hard le f t '  publ icat ions or
posters have been d isp layed prominent ly .  Never theless,  i t  would be wrong to d ismiss the
spate of  occupat ions as being merely  the work of  act iv is ts .  The students involved seem, in  the
main,  to  express genuine concern about  the issues ra ised,  even i f  the mode of  express ing
concern is  d isrupt ive.

There is  a great  deal  o f  mater ia l  now avai lab le on the web,  see for  example:

http :  / /occu patio ns. o rq. u k/
ht tp : / /s toowar.ore.uk/ index.php?oot ion=com newsfeeds&cat id=84&l temid=230
htto:/ /com m u niststudents.o re. u k/tag /stuCent-occu oation/

The lengths of  the occupat ions have var ied,  depending on par t  whether  the occupiers bel ieve
some or  a l l  the i r  demands have been met .  In  most  cases the occupat ions have been peacefu l ,



- i o w e v e r ,  i n  a  s m a l l  n u m b e r o f  :ases  the ' r  have c3usec  S€ ' '€ r3

Legal  posi t ion on t resPass

Our legal  sponsors,  [ \ lar t ineau,  have prepared a note on the legal  issues on student

occupat ions which is  at tached'

The legal  posi t ion on t respass is  complex and the fo l lowing br ie f

regarded as a subst i tu te for  profess ional  legal  opin ion '  Fur ther '

scotland dif fers signif icantly from elsewhere in the uK.

summary should  not  be

the law on t resPass in

rn Engr ish raw,  t respass is  a c iv i r  raw tor t  and is  not  normai ly  an of fence under  cr iminal  law'

students normally can enter lecture theatres or similar spaces and the university has to inform

the protesters that i t  regards the occupation as a trespass. l t  is possible to seek a High court

injunction and craim for possession but the process is expensive and could reasonably be

expected to take a coupre of days. under common Law, a randowner (and for the avoidance

of doubt, buirdings are rand) can physicai ly evict a trespasser who refuses to leave provided

that  no more force than is  reasonably requi red is  used.  In  at  least  one case th is  was the act ion

taken by an HEr to  end the occupat ion.  r t  is  would be sensib le to  adopt  th is  act ion only  wi th

:^e susoor t  o f  the rocar  por ice who courd be inv i ted to wi tness the ev ic t ion '  There are

- - : : : : - :  , \ " . : -  : ^ e : - ? s : a s s  * ' 3 ^ i  b e : : ' ' ' e  3 = = = ' = - ' 3 : : : : ' : s c a s s  3 ^ : : ^ : : : ' : : : : - : ' : - : ' :
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Difficutt lssues

Regardless of  the cause of  the protest ,  HEls wi l l  w ish tO min imise the d isrupt ion '  Deal ing wi th

the occupat ion is  r ikery to  be t ime consuming and put  a par t icu lar  s t ra in on the campus

securitY team.

Any issue rerat ing to the Middre East  is  r ikery to  ra ise the concerns of  iewish students and

there has been a reported r ise in hate crimes against the Jewish community over the past few

months.  The protesters have t r ied to make c lear  that  they are not  ra is ing re l ig ious or  race

issues but  the re lat ionships are complex and not  easi ly  separated.  Representat ives of  the

Jewish communi ty  have urged ind iv idual  univers i t ies not  to  concede to some of  the demands

made by the protesters. other students too have expressed frustrat ion at the disruption

caused by a very smai l  minor i ty ,  especia i ly  when there are suspic ions that  non-students are

involved.  The univers i t ies uK media re lease on the s i tuat ion in  Gaza is  a usefu l  s tar t ing point

for  any univers i ty  that  wourd wish to make a pubr ic  s tatement .  l t  is  avai lab le at :

h t tp :  ww.univers i t iesuk 'ac 'uk/Ne'a is i 'com/Media-Releases 
^rses/GazaStatement 'aspx

However,  even th is  has ra ised concerns f rom members of  the Jewish communi ty ,  speci f ica l ly

on the grounds of  accuracy rerat ing to the deaths in  educat lonal  establ ishments '

Opt ions for  deal ing wi th an occupat ion

1.  Refuse to nesot ia te and requi re those occupvinq the bui ld ine tö leave '  This  could be

enforced by legat  , . t i * .  This  opt i *  t ' ras the advantage of  ensur ing the univers i ty

does not  appear  to  concede to d i rect  act ion.  l t  assumes that  the protest  wi l l  peter



2 .

: - :  -cr te ' re ! " ' t  can resul t  in  the occupat ion becoming drawn out .  A local judgement
s -equIrec cn the st rength of  the protest .  l t  is  possib le to  use the threat  of  in ternal: iscro i inary act ion against  s tudents.  Most  HEls wi l l  have,  as par t  o f  the i r  d isc ip l inaryprocedures, an offence relat ing to disrupting the normal work of the university orsomething similar '  However, threat of legal or discipl inary action could exacerbatethe s i tuat ion and the actuat  inst igat ion of  d isc ip l inary act ion would be t ime consumingand dif f icult '  l t  might not be easy to identi fy the students involved, who probably

would not be keen to co-corporate in such a process.

Neqotiate a sett lement. Most universit ies appear to have been wil l ing to talk to theprotesters,  issue a s tatement  about  the s i tuat ion in  Gaza and take some l imi tedfur ther  s teps '  This  has helped to br ing ind iv idual  occupat ions to an end re lat ive lyquickly but not before the protesters have had t ime to publ icise their cause. Indeed,the publ ic i ty  means that  i t  is  unl ike ly  that  any occupat ion wi l l  be ended wi th in a br ie fperiod of t ime even i f  the university is wi l l ing to negotiate in good faith. In somecases' i t  appears that the original organisational energy is not sustained post
occupation and the fol low up actions are not pursued as r igorously by the students.

Refuse to neRotiate whilst the occupation is qoine on but express wil l i r*r.r ,  t .  *r, . ,
.  This course of act ion runs the r iskof  fa l l ing between stools .  l t  is  d i f f icu l t  to  r r in t r in  the l ine of  no negot ia t ion whi ls t  theoccuoa t ion  i s  i n  p rogress  and  so r re  fo r rn  3€  :a ,ks  abou t  :a rks  3 re  c r :babr . ,  . ^€ ,  

:3 :  :' , i " € a t r :  
€ s .  :  : : = :  - c  :  : - :  : * :  r - : s c e : :  j r  e - :  - E  i i r e  : : : - : 3 :  : -  - i 6 i . i . r € : " y  

i r - n c f , . . 1*- s::-;35€-r i$ ijl€ -i,5 poii,cn of rot ccnceoing to the occupatbn itsetf. This,
üo€t, b a fine distinetbn.

3 .

consideration shourd be given to the potential
dispute. ln some cases the off icers have been
represent the broad community of students, but
helpful intermediaries.

role of the students, union in resolving the
rather distant, aware of their obl igation to
in others the off icers have been involved as

one important issue to consider is the access to the area being occupied. ln some cases, thestudents concerned made c lear  that  they would be wi l l ing to  a l fow lectures to cont inue in  thesame room' They probably regard this as a way of minimising the threat of legal ord isc ip l inary act ion '  considerat ion needs to be g iven ear ly  on to the pol icy the HEI wi l l  adopton access to the area' l f  i t  al lows free access, there is a r isk that the occupation wil l  lengthen,more people could join and i t  al lows the protesters to rotate. The alternative is an attempt tocontrol access' This raises al legations of heavy handedness by the inst i tut ion. A part icularissue is whether or not to al low further supplies of food into the bui lding. Again, refusal to doso runs the r isk of publ ici ty being generated about the inst i tut ion attempting to ,starve, thestudents out '  l t  is important for the HEI to emphasise the priori ty of health and safety issues.obviously ,  access to to i le t  fac i t i t ies and an at tempt  to  mainta in reasonable condi t ions shouldbe a priori ty both for the protesters and for the HEr.

JVHlBLW
20 Apr i l2009
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Student Occupations: The Legal lssues

April 2009

European Convention on Human Rights

- : re Human Rights Act  1998 incorporates the European Convent ion on Human Rights in to
nat ional  law.  HEls must  carry  out  the i r  management  of  s tudent  occupat ions in  accordance
wi th the r ights  guaranteed by the Convent ion.

The Convention r ights most l ikely to be engaged in this context are freedom of expression,
and freedom of assembly & associat ion. These r ights are not absolute, and they can, where
necessary, be restr icted on the grounds set out within the specif ic Convention Art icle. These
grounds, though general,  are exhaustive, and therefore no other ground may be used to
just i fy interference with the r ight. The HEI's interference must also be proport ionate, which
means that i t  must go no further than is necessary to protect the part icular interest set out in
the re levant  ground.

Art icle 11: Freedom of assembly and associat ion

;€i'_:-- ;: ;er3dr te,:

Restrict ions: The r ight to freedom of assembly and associat ion is subject to l imitat ions set by
law and necessary in a democratic society in the interests of national security or publ ic safety,
for the prevention of disorder or cr ime, for the protection of health or morals, or for the
protection of the r ights and freedoms of others.

Article 10: Freedom of expression

Riphts and freedoms: Students, staff  and others have the r ight to freedom of expression,
inc luding the f reedom to hold opin ions and to receive and impart  in format ion and ideas.

Restr ict ions: The r ight to freedom of expression is subject to l imitat ions including those set by
law and necessary in a democratic society, in the interests of national security, terr i tor ial
integri ty or publ ic safety, for the prevention of disorder or cr ime, for the protection of health
or morals, for the protection of the reputation or r ights of others, or for preventing the
disclosure of information received in confidence.

It  fol lows from the above that students do not have the r ight to protest whenever, wherever
and on whatever terms they see f i t .  However, banning a protest should always be seen as the
last resort,  taken only after steps to try to manage the protest, by al lowing i t  to take place in
another  less d isrupt ive p lace or  manner,  have been t r ied and fa i led,  The approach adopted by
the cour t  in  the case of  animal  r ights  protestors d isrupt ing the bui ld ing of  a  laboratory at
Oxford University is instruct ive in this regard: the court specif ied where and when protests
could take p lace,  prohib i t ing protests  in  other  areas and at  other t imes,  but  fa l l ing shor t  o f  an
outr ight  ban.

) : - : = - : S  S : 3 -  : ^ :  : : - e '  r ; . ; - €  S

lo reedom of assoctat€n *rtn others.
d r 3  -  =
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The durry to prornote good race relations

r ' : -c I ;ng good i 'ace re lat ions (a requi rement  of  the genera l  race equal i ty  duty)  may a lso be a
: :ns,derat ion in  managing occupat ions on campus.  However,  the race equal i ty  duty does not
: ' ;err ide the Convention r ights set out above. Legislat ion must, where possible, be
interpreted in  a manner compat ib le wi th the Convent ion,  and therefore the equal i ty  duty
cannot  be invoked to just i fy  a breach of  a human r ight .  That  notwi thstanding,  HEls must  be
prepared to just i fy any acts, and any fai lures to act, that do not comply with the race equali ty
duty.

Trespass

Under the Cr iminal  Just ice and Publ ic  Order  Act  L994,  the pol ice can order  t respassers to
leave an HEI 's  proper ty  (and arrest  ind iv iduals  who unreasonably refuse to comply)  i f :

a t  least  two people are t respassing on the campus wi th a common purpose of
residing there for any purpose;
the HEI has taken reasonable s teps to ask them to leave;  and
any one of  them has damaged proper ty ,  or  used threatening,  abusive or  insul t ing
words or  behaviour  towards a member of  s taf f .

: -  : - :  : t  : ' : > : 3 s s  - 3 .  :  ) :  - . : " ; e : ^ e  l - e ^ : :  i '  : - -  i : a  : a : a g e  ,  t : -  e r i - i  €  - ä *  s
::-= : :  :-= -:  :  :- :3€Tr ,eg af l ,nnal ngnts ac:. lr f(s proteStrng abOut the COnStruCtrcn Of a
"r,e* oboratory damage fences). lf the police reasonably believe that trespass is likely to lead
to criminal damage, they may direct trespassers to leave. Fai lure to comply is i tself  a criminal
of fence.  An HEI deal ing wi th t respassers should a lways consider  ask ing the pol ice to  at tend,  in
case a l legat ions of  assaul t  or  fa lse impr isonment  are made against  the HEI or  i ts  s taf f .

Protestors may gather  on neighbour ing land or  the publ ic  h ighway,  harass ing peopte as they
enter  or  leave the HEI 's  premises.  This  may amount  to  a cr iminal  o f fence,  or  g ive r ise to  a c iv i l
remedy under the Protection from Harassment Act 1997.

Al ternat ive ly ,  HEls can consider  a c iv i l  act ion for  t respass,  which does not  requi re the HEI to
show that i t  has suffered damage as a result of trespassing protestors.

An HEI suffering from the persistent presence of trespassers could seek an order for
possession of  i ts  land.  The basic  requi rement  for  obta in ing a possession order  is  to  show that
the HEI has a greater  r ight  to  i ts  land than those who have taken possession of  i t .  l f .  the
ident i ty  of  the t respassers is  known,  another  opt ion would be to br ing proceedings to recover
the cost  of  damage,  af ter  the event .  A th i rd remedy is  to  seek an in junct ion.

At  common law a person who is  ent i t led to the immediate possession of  proper ty  may use as
much force as is  necessary to  enable h im to access the proper ty  and expel  any in t ruder ,
prov ided that  the force used is  reasonable.  However,  in  pract ica l  terms there are r isks
involved in  HEls us ing th is  se l f -help remedy as a cour t  might  consider  the force used to be
unreasonable ( regard less of  what  any pol ice in  at tendance might  th ink) ,  in  which case the HEI
may be l iab le to  pay damages to the ev ic ted students.

- 5
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Public order offences

-- :  l - -  :  Crcer  Act  1996 conta ins a number of
: :s€- ]cr ies,  deal ing wi th acts  or  threats of  v io lence,
dr  r - r5 or  behaviour ,  and inc i tement  to  rac ia l  hat red.

offences ln thre context of protests or
use of  threatening,  abusive or  insul t ing

' Acts or threats of violence (sections 1, 2 and 3) - a person using or threatening violence in
a way that  would cause a person of  reasonable f i rmness to fear  for  h is  or  her  personal
safety may be gui l ty of r iot ( i f  violence is used/threatened for a common purpose with at
least  Lt  o thers) ,  v io lent  d isorder  ( i f  a  group of  3 or  more ind iv iduals  use/ threaten
violence) or affray. one person acting alone can be gui l ty of affray, provided the threat ofviolence involves physical conduct, rather than words alone. Ai l  three offences can be
commit ted in  pr ivate as wel l  as publ ic  p laces (eg ins ide a s tudents '  un ion bui ld ing,  or  hal l
of residence). Each offence carr ies a potential prison sentence and/or f ine, r iot being the
most serious.

r Fear or provocation of violence (s4) - a person using threatening, abusive or insult ing
behaviour  towards another ,  or  d isp lay ing threatening,  abusive or  insul t ing mater ia l ,  may
be gui l ty  of  fear  or  provocat ion of  v io lence i f  he or ,she in tends or  causes a fear  of
v io lence,  or  in tends to provoke or  cause a fear  that  v io lence wi l l  be provoked.  The
of fence can be commit ted in  publ ic  or  in  pr ivate (other  than in  a person's  home).  The
: * e r c e : 3 r ' ' ' e s  a  o o t e n t i a l  p r i s o n  s e n t e n c e  a r - c ' 3 r  a  f i n e ,

r Farasnnent ararrn or distress (s5) - -srng threatening, abusive or insult ing words or
:ffirr" or di:sorderty behaviour, or displaying threatening, abusive or insulting
material,  within the hearing or sight of a person f ikely to be caused harassment, alarm ordistress' Again, the offence can be committed in publ ic or in private, other than in aperson's home' The penalty for a s5 offence is a f ine. Higher penalt ies apply to the moreserious offence of intentional lv causing harassment, alarm or distress under s4A.

unless behaviour is very extreme, potential ly cr iminal conduct involved in student protest ismost l ikely to fal l  within s5.

For further information about any
Smita Jamdar on 0870 763 1332, or

of the issues raised in this briefing note, please contact
by e-mail :  smita. jamdar@martineau-uk.com

@ Martineau 2009


